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IN THE SUPREME COURT OF THE STATE OF IDAHO 
TOTAL SUCCESS INVESTMENTS, LLC, an Idaho Limited Liability Company, 
Appellant 
vs. 
ADA COUNTY HIGHWAY DISTRICT and WASHINGTON MUTUAL BANK, 
Respondents . .· •. .... . .. 
,--=F.,.,..ILE,...,..D-~-C-0-PY-
i ,JUL 2 7 2iUl 
I ' 
APPELLANT'S REPLY BRIEF 
Appeal from the District Court of the Fourth Judicial District for Ada County. 
Honorable Judge Sticklen presiding 
ROATS LAW OFFICE, PLLC, Richard T. Roats, Residing in Boise, Idaho, for Appellant 
TROUT JONES GLEDHILL FUHRMAN, P.A. Respondent Ada County Highway Dist 
HAWLEY TROXELL ENNIS & HAWLEY, LLP Respondent Washington Mutual Bank 
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I. WRIT OF MANDATE 
A. The Issue of whether ACHD Abused its Discretion by Failing to Require 
Removal of the Encroachments is Properly before this Court. 
The central issue raised before the District Court was whether Idaho Code § 40-
2319 provides authority for a writ of mandate to issue. R. 3-29. The district court 
concluded that it did not (R. 47-54), and Total Success now appeals that decision. 
B. ACHD Abused its Discretion in Failing to Require Removal of the 
Encroachments. 
ACHD was presented with the option of accepting Idaho Power and WaMu's 
offer to move the encroachments at no expense to ACHD or the taxpayers, or face the 
costs of litigation. Removal of the encroachments would clear the alley to its original 
dedicated location and allow its full use by the public, including Mr. La Voie; not 
removing the encroachments leaves the alley substantially or effectually obstructed 
persons departing from Mr. LoVoie's property. It is undisputed that WaMu and Idaho 
Power were willing to move the encroachments at the request of ACHD. 
ACHD argues that its discretion involves more considerations than just expense. 
Resp'! Br. 12. Additional considerations, according to ACHD, include "a desire not to 
place unnecessary burdens on landowners whose encroachments do not affect safety or 
block traffic." Resp't Br. 12. ACHD's argument appears to set forth a balancing test- the 
significance of the encroachment versus the burden upon the landowner. In this case, this 
argument must fail. The encroachments do affect safety or block traffic. Anytime the 
placement of utility poles and railroad ties occupy approximately 25% of a public right-
of-way as Idaho Power and WaMu encroachments have done, then you affect safety and 
you impede traffic. It cannot be said that these are insignificant encroachments. 
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Additionally, if one considers the burdens, then it is fair to consider the burden upon the 
landowner, Total Success, as the· evidence clearly established that the encroachments 
impact the public's ability to enter and exit from the parking lot. Finally, WaMu and 
Idaho Power are willing to remove the encroachments, and therefore cannot be 
considered particularly burdened, when they affirmatively volunteer to remove them. 
The argument that WaMu and Idaho Power are "burdened," therefore, is meritless. 
The district court should have considered the possibility that ACHD abused its 
discretion by failing to require removal of the encroachments. At a minimum, this case 
should be remanded for such a determination. 
C. Total Success Presented Evidence that ACHD Abused its Discretion. 
Total Success argues that ACHD abused its discretion because there would be no 
burden from requiring the of removal of the encroachments. This argument was based on 
the fact that WaMu and Idaho Power freely volunteered to remove the encroachments, a 
fact not disputed by any party, and that removal of the encroachments would eliminate 
over 25% of the twelve-foot alley. REPORTER'S TRANSCRIPT ON APPEAL, p. 24, 11. 
11-17. This evidence yields the conclusion that ACHD abused its discretion. There is no 
basis for ACHD's contention that no evidence was raised below. 
D. The Mandatory P9rtion ofldaho Code§ 40-2319 Applies. 
ACHD contends that the mandatory portion of the Idaho Code§ 40-2319 does not 
apply, claiming that the evidence cited by Total Success applies only to 
"inconveniences," and does not support a contention that the encroachments "effectually 
obstruct" the road. Resp't Br. 10-11. However, a more careful reading of the evidence 
suggests otherwise. The uncontroverted evidence establishes that when Mr. La Voie 
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attempts to leave from the parking lot to the alley, he can only travel in one direction. Tr. 
p. 68, IL 9-22. If he can only travel in one direction, when the alley is meant to be 
traveled in two directions, the alley is obstructed. Nothing contradicts this evidence. 
Therefore, the "highway district shall immediately cause the encroachment to be 
removed." LC.§ 40-2319. 
II. COSTS AND ATTORNEY'S FEES 
A. Total Success Acted with a Reasonable Basis in Fact and Law. 
It cannot reasonably be contended that Total Success was without a basis in fact 
or law when it pursued this action. Total Success sought a writ of mandate, which is 
allowed "to compel the performance of an act which the law especially enjoins as a duty 
resulting from an office .... " LC. § 7-302. There was a reasonable basis to contend that 
the writ of mandate could issue, because it was reasonable to maintain that Idaho Code § 
40-2319 created a duty resulting from the office of the highway district. It is at least 
reasonable to argue that the obstructions in this case prevented a use of the alley, as 
required by Idaho Code § 40-2319, because there was testimony that the alley could not 
be used in a certain direction when exiting a parking lot. For the same reason, the action 
was not frivolous, and neither is this appeal. 
B. WaMu was Appropriately Included in the Writ of Mandate Application. 
WaMu refers to Total Success' argument as "specious." However, the argument 
is solidly grounded in the law. The law allows a writ of mandate "to compel the 
performance of an act which the law especially enjoins as a duty resulting from an office 
.... " I.C. § 7-302 (emphasis added). Total Success sought performance of the act of 
removal of encroachments. Total Success also contended that this act was a duty 
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resulting from an office, the highway district's duty to remove encroachments m1der 
Idaho Code§ 40-2319. ACHD had the duty to remove the encroachments, and this duty 
resulted from its office. WaMu, however, would perform the act of removing the 
encroachments. Therefore, there are two parts to the writ of mandate filed by Total 
Success: the performance of an act, and the duty resulting from an office. ACHD was 
included in the writ of mandate because it had the duty to remove the encroachments; 
WaMu was included because it would be the one performing the act of removing them. 
Attorney's fees therefore were not appropriately granted below. 
III. CONCLUSION 
For the foregoing reasons, Total Success respectfully requests that: 
1. this Court vacate the district comt's dismissal of Total Success' Application for 
Writ of Mandate; 
2. following its dismissal, this Court grant the Writ of Mandate itself; and 
3. this Court vacate the award of attorney fees to WaMu. 
Respectfully submitted this 1,, '1 \ay of July, 2009 
Richard T. Roats 
ROATS LAW OFFICE, PLLC 
Attorney for Appellant 
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